CONTRACT - II 


3 YEARS I SEM CLASS NOTES 


Bailment 


The word bailment is derived from the word French word Bailor which 
means ‘‘ to deliver ”’ 


A contract of bailment is a contract in which one person delivers some 
goods to another for some purpose & when the purpose is accomplished the 
goods are returned or otherwise disposed of according to the directions of the 
person delivering them. 


Ex:- 


Suman delivers a piece of cloth to a tailor. 
If Anita delivers some clothes to a washer man for washing. 
If Rakesh gives his Television for repair to a mechanic. 


Two parties to the contract of Bailment 
Bailor :- the person who delivers the goods to another person for some purpose. 


Bailee :- The person to whom goods are delivered for some purpose who 
receives the goods. 


Essential Elements for Contract of Bailment 


e Contract. 
e Delivery of goods for a specific purpose. 
e Return or disposal of goods. 


Characteristics :- 


Bailment is a Contract. 

Bailment is of movable goods. 

Bailment involves transfer of possession of goods. 
The transfer under bailment is temporary. 

The goods must be delivered to the another person. 
The bailor has the right to the return of goods. 


Citizen Vs_ Nicholos 


The plaintiff overwat was missing received by the hotel attender 
while he entered the hotel for a dinner. The coat was hanged on a hook lantern 
on it was lost held that (court judge) that there was a valid delivary of 
possession & there bailment was created between plaintiff and hotel owner. So 
owner is liable because he is a baile (Vicious Liability ) means act of servent 
Master is responsible. 


Case:- Kalaiperuumal Vs Veshalakshmi (1938) 


Fact :- In this case, a lady employed a Goldsmith for melting old jewelry to 
make some new ornaments every evening she used to receive the half made 
jewels from the goldsmith and put them into a box which was left in a room in 
the goldsmiths house which she retained the key. One morning she found that 
jewelry had been stolen she sued the goldsmith for the loss of property. 


Result :- Madras High Court held that the goldsmith was not liable for the loss 
because there was redlivery of the jewels to the lady & they were not in 
possession of the goldsmith when during one night they were stolen delivary is 
an essential element of bailment &merely leaving the box in the room of 
goldsmith while she retained key did not constitute delivery within the meaning 
of Sec 149 of ICA 1972. 


Delivery 2 types 

Actual Delivery (by hand) 

Constructed Delivery (by post, vehicle, etc) 
Return the goods :- 

Bailment is concerned with movable goods only 
Kinds of Bailment :- Three Kinds 


(1) Bailment for the benefit of the Bailee. 
(2) Bailment for the benefit of the Bailor. 
(3) Bailment for the benefit of both Bailee & Bailor 


Duties of Bailor :- 


(1) Disclosed the Material Facts (defects of the material not told to bailee). 

(2)To Pay reasonable Expenses of Bailee Goods (like food or Necessary 
funding things). 

(3)To pay the Extra-ordinary Expenditure incurred by the Bailee (Health 
Condition not good / Medicine Request). 

(4) Compensate the loses to the bailee, the bailor is responsible to the bailee 
for any loss caused to him because of bailers defective tittle (ownership) 
in the goods bailed. 

(5)Receive baack the goods. Duty of bailor to receive back the goods after 
completion of time / purpose. If the bailor refuge to receive back he is 
liable to the bailee for the necessary expenditure. 


Duties of Bailee :- 


(1) Take reasonable care of the bailed goods. 
(2) Duty not to use the goods 

(3) Duty not to mix the goods 

(4) Duty to return the goods 

(5) Duty to return the improvements 

(6) Not setup Adverse Title 


The first& foremost important duty of the bailee is to take care the goods just 
like their own goods. The bailee is bound to take care as much as care as 
their goods 


Martin (Plaintiff) Vs_ London Country Council (Defendant) 


Facts : Plaintiff was Admitted in Hospital and she handed over her jewels to the 
hospital authority for safe custody due to Negligence of the hospital staff the 
jewels was stolen. 


Held : the Hospital authority were liable for reward because they had failed to 
take reasonable care towards bailed goods. 


(2) Duty not to use the goods 


A Bailee is under a duty not to use the goods bailed, if the goods are used 
unauthorisely bailee is liable to make compensation to the bailor for such use. 


Ex:- A lends a horse to B for his own riding. B allowed his son to ride the horse 
and the horse accidently falls and injured B is liable to pay compensation to A 
for the injury caused to the horse. 


(3) Duty not to mix the goods 


The bailee must not mix the bailed goods with his own goods he must 
keep them separate from his own goods. If the bailee mixed the goods with his 
own goods and the goods can be separated from each other the bailee must bear 
the expenses of separation. If separation not possible the bailee is entitled to 
recover the compensation from bailee. 


Ex :- A bailed 100 kgs of Basmati rice to B And B mixed the rice with 
different variety of his own. Here it is not possible to separate the mixed rice, 
Bis not liable to compensate A for the loss of Bailed goods 


(4) Return the Bailed Goods. 


The bailee should return the bailed goods after expiry of time (or) 
purpose if bailee fails to do so. he is responsible to the bailor for any loss (or) 
destroy of the goods. 


per ee 


SHA & Company Vs Symmins 


A delivered some books to B a book binder for binding purpose. The 
binder promised to finish the work and returned it within reasonable time but 
failed to do so a fire accident broke out on B premises and books were burnt. 


Held :- B was liable for the loss because of his failure to deliver the books 
within the reasonable time. 


(5) Duty to return the Improvements 


In the contract of Bailment the bailee is bound to return any rise or profit 
which may have occurred from the goods bailed 


Ex :- A leaves a cow in the custody of B to be taken care of it. The cow gives 
birth to a calf B is bound to return the cow as well as calf to A. 


(6) Not to setup Adverse Title. 


The bailee cannot denied the bailor title over the goods and setup adverse 
title over the bailed goods. 


Rights of Bailor:- 

(1) Right ti claim back the goods from bailee after completion of the purpose 
bailor has a right to receive receive back the bailed goods from Bailee. 

(2) Right ti claim back the improvements in the contract of the bailment the 
bailee is bound to return any rise or any profit which may have occurred 
from the goods bailed. It is one of the important right of the bailor. 

(3) Right terminate (cancle) the bailment in the contract of bailment the act 
of the bailee or work of the baileeis not the contract. Then the bailor has 
right to terminate the contract. 

(4) Right to pay compensation from wrongdoer in the contract of bailor if a 
wrong doer or 3™ party claims for the title of the goods then bailor has a 
right to claim compensation from wrong doer. 


Rights of Bailee:- 


Rights to lien (Retain) :- Lien means to retain the bailed goods Bailee has 
a right to retain the goods till Bailor has to paid charges or expenses etc. 


Ex:- A give a cell phone to Mechanic for repair B, B did the repair work 
but A refuse to give repaired charges B can retain the cell phone until his 
repaired charges are paid. 


Lien is classified into 2 types:- 


(1) Particular Lien 
(2) General Lien 


(1) Particular Lien:- it can be exercised only on the particular goods 
bailed were a bailee has rendered in, any service involving labor & skills lawful 
charges due from bailer then a bailee has a right to retain such goods until he 
receive he charges or the remuneration. 


Ex:- A delivers a rough diamond to B a goldsmith to be cut & polished, 
which is accordingly done B is entitled to retain the diamond till the 
skilled charges paid. 


Right to particular lien may lost by 


Loss of possession. 

Payment by bailor 

Taking security in substitution. 
waiver 


(2 ) General Lien :- A General lien is a right to retain any property 
belonging to bailor which are in bailees possession for 2" transaction. G-Lien is 


available to Bankers, Advocates, Factors, policy Brokers etc, goods they are 
entitled to retain the possession of the goods belonging to bailor for 2" 
transaction. 


Ex :- Vasantha entrusted some jewels with a bank as a security for debt. 
She is indebted to the bank for certain other debt also even if she discharged the 
debt for which the jewels were given as security the bank can retain the jewels 
by exercising G-Lien for other debts due to her 


Action against Trespasses :- 


A bailee can take action against trespass of the use or possession of the 
goods bailed to him. It is also known as right to take an action against 
wrongdoer. 


Right to take action against Bailor :- 


It is a right of bailee to receive extra-ordinary expenditure if any the 
bailor has not having good title, He can take action against bailor also 


Finder of Goods 


Finder means a person who finds the goods belonging to another. 
Generally or strictly speaking there is no contract between finder and the owner 
who lost the goods. if touches the goods of other there is a contract. 


According to Sec 71 of ICA, a person who finds the goods belonging to 
another and takes them into his custody is subjected to same responsibility as a 
bailee. 


Duties of the Finder (Bailee) :- 


(1) to take reasonable care. 

(2) He must make all reasonable efforts tp find the original owner. 
(3) Not to use the goods. 

(4) Not to mix the goods 

(5) Return the goods to original owner. 

(6) Return the Improvements also. 


Rights of Finder :- 


(1) Right to lien :- The finder is entitled to a particular lien only hence he 
can retain the goods until he receive the expenses i.e. Searching charges 
of the goods owner by way of advertisements, Newspaper (or) Scrolling 
in TV (or) Pamphlets (or) TV Channels. 

(2) Right to Reward :- Where the owner has offered any reward for tracing 
the goods then the finder can claim finder has a sight to claim the reward 
also. 

(3) Right to Sell :- The Finder has a right to sale the goods found in the 
following circumstances. 

1. When the owner cannot be found within the reasonable time. 
When the owner found & he refuged to. 
Pay the lawful charges. 
The goods are in perishable Nature 
The lawful charges of the finder exceeds 2/3 rd of its value of the 
goods. 


PLEDGE 


In Sec 172 ICA it is a special kind of contract ofBailment.Sec 172 ICA 
defined the term PLEDGE as a bailment of goods as security for payment of a 
debt or performance of a promise. 


In case of pledge Bailor is called the PAWNOR. Bailee is called the 
PAWNEE. Here Goods means Movable Goods only. 


Ex :- A borrowed Rupees 3000 from B keeping his gold chain with B as 
security for payment of the debt. 


A is the PAWNOR & B is the PAWNEE the relationship between A&B 
is contract of pledge. 


A pledge is a special kind of Bailment where in any kind of movable 
goods like documents, shares, pro-notes or voluble may be pledged. 


However Immovable property cannot be subject matter of pledge. The 
delivery may be actual or constrictive delivery. So delivery is necessary to 
complete a pledge. 


Cases :- Revenue Authority Vs §Sudharshanam pictures 


A film producer barrowed some money from a financier cum distributor 
& agreed to deliver the final prints of the film when it is ready. Whether it 
amounts to contract of pledge or not. 


Held :- This is only an agreement to give the possession of the film Film when it 
is ready and there is no actual constructive delivery further it held that by a 
mere agreement to give possession a contract of pledge cannot be created. 


Case :- BankofChitoor Vs Narasimhudu Naidu. 


Facts:- The owner of a cinehall pledged his projector & accessories to a bank & 
obtained a loan. The bank allowed the pledged goods to retain in his possession 
on trust he also promised to handover the possession of the goods on demand. 
Subsequently he sold it away the pledged goods. Whether it amounts to contract 
of goods. 


Held :- Court held that there was a constructive delivery hence pledged was 
valid. 


Duties of PAWNEE :- 


To take reasonable care 

Not to use the pledged goods 

Not to mix the pledged goods with others 

Duty to return the goods to pawnor 

Duty to return the improvement of goods 

Not to setup the adverse title 

Right to take action against trespass or wrongdoer 

Right to take action against pawnor if he is not having good title. 


Rights of Pawnee :- 

Right to lien 

Duties of Pawnor :- 

Disclosed the Material facts to play pay reasonable expresses . 
Bailment :- 


Sec 148 defines the term Bailment 

Every pledge is a Bailment but every bailment is not a pledge 

In Bailment goods are delivered for some purpose / many purposes like 
altering. Lien, stitching, making, repairing etc. 


Pledge :- 


e Sec 172 
e Goods are delivered for security only. 
e In pledge i.e. only security purpose 


WHO can pledge the goods (or) pledge by Non-owner :- 


General rule is that the owner of the goods canpledge the goods. However 
in the following cases. 


(1) A pledge made by non-owner is alsovalid 
(2) Pledge by owner 

(3) Pledge by partner 

(4) Pledge byCo-owner 

(5) Pledge by Finder 

(6) Pledge by an agent 

(7) Pledge by pledge 

(8) Pledge by unpaid seller 


Contract of INDEMNITY :- 
Indemnity means ‘to compensate’ 


Sec 124 of ICA defined the term INDEMNITY according to this section 
Indemnity is a contract by which one party promises to save the another from 
loss caused to him by the conduct of himself (or) by another person. 


The person who promises INDEMNIFIER, The person to whom the 
promise is made is called INDEMNIFIED (or) Indemnity holder. 


Ex :- A & B went into a shop A says to the shopkeeper let him B have the 
goods I will see that you will be paid. 


na de 


A B X (shopkeeper) A — Indemnifier 
X — Indemnified / I holder 


The contract between the Indemnifier & I holder is the contract of 
indemnity. 


A contract of I is a special kind of contract and it must satisfy all the 
essentials of a valid contract such as parties must be competent to the contract. 


1.e. Free consent 
Lawful object 
Enforceability 


The contract of I must be expressed (or) Implied contract. Indemnity given in 
respect of an unlawful acts cannot be enforced 


Ex :- A asks B to beat C by promising indemnifying against the consequences 
B beats C and find 1000Rs. B cannot recovered the amount from A because I 
given was doing an unlawful act. 


Rights of Indemnity holder (or) Indemnified :- 


Right to Recover Damages he can recover all damages which he was 
compelled to pay in any suit in respect of any matter to which I has been given. 


Recover all the cost, He has a right to collect all cost reasonably incurred 
indemnifier. 


Right to recover sums paid under compromise he has a right to recover all 
sums which he has been paid by him for a compromise of any suit. 


Rights of Indemnifier :- the contract acts is silent regarding the rights of 
Indemnifier. 


The Contract of Guarantee :- 


Sec 126 of ICA Act defined the term guarantee according to this sec 
guarantee is a contract toperform the promise of a 3" person(DEbtor) in case of 
his defendant. 


The person who gives the guarantee is called as Surity. 
The person in whose respect the guarantee is called Debtor. 
The person to whome the guarantee is given called as Creditor. 


Guarantee may either oral (or)written from 


1h a 


Ex :- A accompanies his friend B to purchase some goods from X shop. 
B after selecting the goods pay only 2 of the price and promises to pay the 
balance after a week to this A adds if he does not pay I shall pay for him this 
promise of A to X is contract of Guarantee. 


A —is the — Surity 
B — is the — Debtor X — is the —Creditor 


A contract of guarantee tripartite agreement between Surety, Debtor and 
Creditor. 


Kinds of Guarantee :- 


Generally the functions of guarantee is to enable a person to get loan or 
goods on creadit or an employment. 


The guarantee may be given for an existing or a future debt or an 
obligation. The guarantee may be in respect of a single transaction(or) a number 
of transactions baring upon that contract of guarantee maybe classified into 3 


types. 


(1) Specific Guarantee 
(2) Continuing Guarantee 
(3) Fidelity Guarantee 


Specific Guarantee :- If a Guarantee is extented to a single transaction is 
called specific Guarantee. It comes to an end when the Guaranteed transaction 
is duly performed. 


Ex:- surety has given Guarantee for Rs5000/- in a single transaction, when 
Debtor paid back the amount it comes to an end. 


Continuing Guarantee :- If Guarantee is extended to many (or) series of 
Transactions is called continuing Guarantee. i.e. extended to may transactions 


Ex:- given provisions on credit for the year 2023 continues Guarantee does not 
mean that Guarantee for life (or) Guarantee forever. 


Fidelity Guarantee :- The Guarantee is extended towards the conduct of a 
person is called Fidelity Guarantee. It means the good conduct of a person / 
honesty of a person employed in a particular office (or) work 


Ex:- Conduct Certificate. 


How the contract of Guarantee may be discharged :- 


(1) By Notice 

(2) By Payment 

(3) By the death of Surety 

(4) By Alteration 

(5) Creditor release the Debtor 


Rights of Surety :- A surety has certain rights against the creditor, Debtor and 
Co-Sureties. 


Rights against Creditor :-Surety can file a case against the creditor for 
collecting the sureties after payment of debt if the creditor refuge to return. 


Rights against Debtor(subrogation) :- the surety after paying the amount to 
the creditor and becomes the creditor than recovers the debt amount from the 
debtor just like creditor.(Subrogation : Means ‘Stepping into the shoes of 
another’) 


Rights against Co-Sureties :- When the debt is guaranteed by 2(or) more 
sureties they are called co-sureties when 1 co-surety makes the payment he can 
claim contribution from other co-sureties. 


Co-sureties liability is joint& several in the absence of specific agreement (or) 


clause co-sureties liability is equal. 


Indemnity 


Guarantee 


Sec 124 of ICA defines the term 
Indemnity. 


Sec 126 


In the contract of I there are 2 parties 
namely 

1. Indemnifier 

2. Indemnity Holder 


In the contract of G they are 3 parties 
1. Surety 
2. Creditor 
3. Debtor 


In I there is only lIcontract between 
indemnifier & Indemnity Holder 


In G there is 3 contracts between 
Surety, Debtor & Creditor 


The contract of Indemnity provides 
security 


The contract of G provides Additional 
Security 


Primary liability falls on Indemnifier 
only 


Secondary liability falls on security 


Indemnifier will be a single person 


There maybe co-surities 


Indemnifier after paying the amount 
cannot take action against anybody 


I.C. of G surety can take action against 
Debtor 


Indemnity may be implies / expressed 
contract 


In guarantee it may be either oral (or) 
written contract 


Contract of Agency( Sec 182 to 238) 


The complexities of modern business are such that it is not possible for 
anny person to transact all his business for or works by himself he cannot 
personally attend to all matters so it is necessary for him to be brought into legal 
relationship with other person of necessity he has to depend on the services of 
other persons in order to run his day to day business affairs such other person is 
called an Agent. 


Definition of an Agent :- An Agent is a person employed to do any act for 
another (or) represent another in dealing with 3" person. 


Principal :- Principal is a person who employees another to do act for him or to 
represent him in dealing with 3™ person. The relation between Agent & 
Principal is called a Contract of Agency. 


Ex: A authorized B to sell his car for a fixed prize B sold it out. Here the sale is 
binding on A. A is the Principal B is the Agent the relation between A&B is 
contract of Agency. Like other contracts Agency may also be expressed (or) 
Implied. 


Rule of Agency :- 


(1) Act can be performed by self and can be performed through an agent 
except marriage & job etc 

(2) The Act of the agent is the act of Principal. 

(3) The principal must be a major & competent too enter into a contract. 

(4)An Agent need not be major on these roots the contract of Agency is 
based. 


Creation of Agency — 
By Expressed By = By Ratification 


By Estoppel By Holding Out By Necessity 


The Relationship of Principal & Agent:- may be created by an 


1. Express Agreement 
2. Implied Agreement 
3. By Ratification 


I Express Agreement :- Generally the agency is created by an express 
agreement that means either by words or an Agreement in writing. 


Ex:- To execute a deed for sale of land or purchase of land the agent must be 
appointed by executing a formal document is called Power of Attorney on a 
stamped paper. 


Ex:- For engaging a lawyer for appearing before a court a formal document is 
called Vakaltanama must be executed by the person engaging the lawyer. 


II By an Implied Agreement :- An Agency is said to be Implied it arises from 
the conduct, situation(or) relationships of parties. 


Implied Agency Include 


a) Agency by Estoppel 
b) Agency by Holding Out 
c) By Necessity 


Agency by Estoppel :- This kind of agency based upon the doctrine of 
estoppels, where a person by his words (or) conduct has willfully leads another 
to believe that certain state of affairs exteis than he is estopped from denying the 
facts 


Ex : A talks B that he is Ps agent this statement is made in the presence of P. P 
does not denied later on A entered into a contract as a agent of P to purchase 
goods on credit from B. P is liable because by keeping silent. P leads B to 
believed that A is really his agent. 


Ex :- TRUMEN Vs_ LODER 1840 


A was the agent of B subsequently the agency was terminated by B no notice 
was given by B to this effect. A the former agent of B subsequently purchased 
goods from C on credit. 


Held : B was liable to pay the price because there was no notice in respect of 
termination of agency. 


Agency by Holding Out:- It is a branch of agency by implied agreement, 
which is part of doctrine of estoppels. In case of a prior positive act of the 
principal will be taken into an account to establish agency subsequently. 


Ex:- A allows his servant habitually to purchase goods on credit from B and 
pays for it on one occasion A gave money to his servant to purchase goods from 
B. The servant misappropriate the money & purchase the goods on credit. 


Held : A is liable for the price because he had held out this servant as his agent 
to purchase goods on credit in prior occasion. 


aif as 


Agency by Necessity :- Some time law confers an authority on any person to 
act as an agent without the consent of the principal. 


Ex: Perishable goods. 
Case:- Simns& Company Vs _ Midland Rail Company 


S consigned a quality butter with a railway company.owing to a strike 
some delay took place in transit the railway compenysold the butter. 


Held : The sale is binding on S because the goods were in perishable nature. 


III By Ratification :- Ratification means subsequent acceptance were a person 
may act on behalf of another without his knowledge (or) consent if that act is 
subsequently ratified (or) Accepted by the principal is said to be Agency by a 
Ratification. 


Case: Williams Vs North China Insurance. 


A Insures Ps goods without his Authority of a ratifies that policy, policy 
will be valid as if A had been authorized to insure the goods. Ratification relates 
the back effect of the date of the agents Act. 


Rules for Ratification :- 


(1) Principal should be unexistance at the time of the act of an agent. 

(2) The principal should have capacity at the time of the act and at the time 
of Ratification. 

(3) The act must be ratified must be lawful. 

(4) The whole transaction must be ratified. 

(5) Ratification should be communicated 

(6) Ratification must be willful knowledge of fact. 

(7) Ratification has Retrospective Effect 


Personal liability of an Agent :- The General rule is that the act of the agent is 
an act of the principal. So agent is not personally responsible for the acts done 
by him in the contract of agency. However the law recognizes the following 
exceptions in contract of agency. 


Express Contract : where the contract expressely provides that agent is for 
the obligations arising under the contract of agency, so he is personally liable. 


When the agent acts for foreign principal:- where the contract is made by an 
agent for a person who residing in foreign country the agent is personally liable. 


Undisclosed Principal : when an agent does not disclose the name of the 
principal then agent is personally liable. 
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Principal cannot be Sued : where the Principal name is disclose in the contract 
cannot be Sued then the agent is personally liable for that contract. 


Ex : Principal is minor (or) Idiot (or) foreign sovereign (or)foreign ambasdor 
etc. 


Contract in his own Name : where an agent signed on a contract in his own 
name then the agent is personally liable. 


Principal is not in Existence :- where an agent enters into a contract for the 
principal, who does not exists at the time of the contract, then the agent will be 
personally liable. 


For Misconduct :- where an agent does not act which is beyond his authority 
then agent will be held liable for such misconduct. 


Delegates Non-Potest Delegare :- 


The General rule is that an agent is not entitled to delegate his authority to 
another person without the consent of his principal it is based the maxim 
Delegatus Non-Potest Delegare. 


Which means a delegate cannot further delegate his power or authority to 
others. An Agent being a delegate of his principal cannot delegate his power 
(or) authority to another person. So he cannot employee to do his principal work 
(or) Act. However there are certain Exceptions to Delegatus Non-Potest 
Delegare. 


1 If the Customs of Trade Permits :- An Agent appointed to do a particular 
work may delegate his authority to another if there is accustom in that particular 
trade. 


Ex: An Architect has appointed to construct building generally appoints 
Supervisor. 


Ex : A dentist (or) Doctor appoints junior doctor to do the delegated work. 


2 if the Nature of Work Permits :- Sometimes the very nature of works makes 
it necessary for the agent to delegate his authority to another person. 


Ex : An Agent authorized to file a suit may engage a lawyer. 


Ex : To sell his Principals Estate an agent may appoint auctioneer. 


Ministerial Acts :- were the act to be done is purely ministerial that may not 
require personal (or) Professional skill then the agent may delegate his authority 
to another. 


Ex : Authority to sign on a receipt by counting the goods in the godown for that 
Intelligence (or) skill is not required. 


With the Consent of Principal: With the Expressed (or) Implied content of the 
Principal an agent delegate his authority to another. 


In Case of Emergency : Where an unforceable emergency compels an agent to 
delegate his authority & appoint another in order to protect his Principal from 
Loses 


Ex: Perishable Goods, 
Symms Company & Midland Rail Company 


Sub Agent :- Sub Agent is a person who appointed by the orginal agent and 
acting under the control of a original Agent in business of contract of Agency. 


As a general rule is that an agent is not entitled to delegate his authority 
to another person without the consent of Principal but he appoints a Sub-Agent 
only in the above said exceptions to Delegatus Non-Potest Delegare. 


Hence the Sub-Agent cannot sue the Principal directly for any 
remuneration due to him. 


Similarly the principal cannot Sue the Sub-Agent for any money due to 
him to this there is No Exceptions. 


Relation Between Principal & Sub-Agent :- 


A) When Sub-Agent is properly appointed 

I) The Principal is liable to 3“ parties & agent is responsible to Principal 
for the Act of Sub-Agent. 

II) | Sub-Agent is responsible to the Agent. 


B) When Sub-Agent is Not properly Appointed. 


I) Agent is responsible for the Act of Sub-Agent to 3™ parties as well as 
Principal. 


Substituted Agent :- Substituted Agent is a person appointed by the natural 
agent to act on behalf of the principal were an agent holding an expressed 
(or) Implied Authority to name another person to act for the principal in the 
business of contract of agency is called Substituted Agent. 


So the Substituted Agent work under the control of principal hence the 
Substituted Agent can Sue the Pricipal for remuneration dure to him. 
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Similarly the Prinicpal can Sue the Substituted Agent for any money due 


from 3" parties. 


A directs B his agent to sell his estate by auction and to employee 
Auctineer to counduct the auction. B names C an auctioner to counduct the 
purpose C is not a Subagent to B. B is a Substituted Agent to act for B to 


conduct the auction 


Sub Agent 


Substituted Agent 


He is appointed by a Natural Agent 
under the control of Natural Agent 


The Substituted Agent is Nominated 
by a Natural Agent & work under the 
control of Principal Agent 


There is no control between Principal 
& Sub-Agent 


There is a direct contract between 
Principal & Substituted Agent 


Sub-Agent cannot sue the Principal 
for Remuneration Similarly principal 
is not liable for the act of Sub-Agent 
to the 3™ party 


The Act of the Substituted Agent the 
Principal is Liable & the Substituted 
Agent can Sue the Principal for 
remuneration (or) commission to the 


Principal. 


Kinds of Agents :- from the point of view of the nature of authority / work 
of an agent they are classified into 3 kinds. 


1. Special Agent 
2. General Agent 
3. Universal Agent 


Special Agent :- A Special Agent is one who appointed to perform a special 
act (or) to represent his principal in some particular transactions his authority 
is restricted only to do that particular act (or) acts. 


As soon as the act is performed his authority comes to end. If the special 
agent does anything outside his authority the Principal is not bound by it. 


Ex: principal ask the agent to sell his car for a fixed price. 


General Agent :- A general agent is one who has authority to do all act 
connected with a particular trade, business (or) employment & his duty is 
limited who can do anything on behalf of his principal as well as collect 
Commission from the other side. 


Ex: Office Manager (or) Principal, Organizations, etc. 


Universal Agent :- Universal Agent is one whose authority to act for the 
principal and get some percent of commission from the third parties, so his 
role is dual role. 


Ex : Factories, Auctioneers , Bankers 
Terminator of Agency:- 
Sec 201 of ICA describes the mode of termination of agency. 


By an Agreement :- Agency may be terminated at any time & at any stage by 
mutual agreement between the principal& the Agent. The transactions prior to 
such termination shall continue to bind the principal. 


Expiry of Time :- Expiry of time were the agency is for a fixed time period (or) 
time then the agency will be terminated on the expiry of that periods. Acts done 
Subsequent to that period will not bind the Principal. 


Ex: A appoints B as his Agent for 6 months from January to June end here the 
C of Agency is automatically terminated from 1“ of July. 


By Performance :- were the agency is for a particular purpose than the agency 
will be terminated by the completion of that purpose. 


Ex : A authorized B to sell his car for a fixed price B sold it out then the agency 
will be terminated. 


Insolvency of the Principal:- An agency will be terminated if the principal is 
adjudicated as an insolvent automatically the contract of agency may be 
terminated. The act is silent on the question whether the Insolvency of the 
agent. 


Instant of Principal (or) Agent :- were the P or Agent becomes insane the 
contract of agency will be terminated. 


Death of Principal (or) Agent :- When the P or Agent dies the agency is 
terminated. The principal estate or his legal heirs are not liable for the acts of 
the agent done after the principal death. 


Agency Becoming Unlawful :- were the continuancy the relationship of an 
agency become unlawful by virtue of change of law or by the occuence of 
some other event then the agency will be terminated. 


By Destruction of Subject Matter :- Were the Subject Matter form which the 
agency is created is destroyed or because of impossible to perform then the 
Agency is terminated. 


Ex :Were the agency was created for the Sale of cotton & the total cotton was 
destroyed by fire accident the agency was 


By War :- if there is a war between 2 countries there is no chance to guarantee 
to continue the contract of Agency 


Ex: A&B are Nationals of different countries and A was breaks out the contract 
of Agency (Russia — Ukraine). 


SALE OF GOOD ACT (1930 ) 


Sale of goods is the most common of all the commercial contracts. Sale 
of Goods Act is contained in sale of goods Act 1930. Prior to the Enactment of 
sale of good act was contained in chapter 7 [76 — 123 Sec] of the ICA 1872. 


What is Sale :- The Act is based mainly on the English Sale & Good Act. 


A contract of Sale of Good. According to Sec 4 : The act is a contract where by 
the Seller transfer or agreed to transfer the property in goods to the buyer for 
price. The term Sale of Goods is a genetic term it Includes both A Sale & 
Agreement to sell. 


Sale & Agreement to Sell 


In contract of sale the property in goods transferred from the seller to 


buyer at once is called a Sale. were as in property in goods is to be take place at 
a future times (or) Subject to condition is called an Agreement to Sell. 


An agreement to sell becomes a sale when the property to sell is to 
transferred to buyer. Here the property in goods means the right of ownership 
i.e. 1s title. When you say that the property in goods has passed from seller to 
buyer it means that the Seller has lost his title & the buyer becomes the owner 
of the goods. 


Essentials of a Sale :- 


(1) Two parts : there must be 2 distinct parties i.e. A buyer & Seller to effect 
the sale there must be competent to enter into contract. 


Ex : State of Gujarat Vs Ramanlal & Company 


Fact : A partnership form dissolved & the Surplus assets Including the stock in 
trade were divided among the partners. 


Held : It was not a Sale, they were joint owners of those goods & they could not 
be a Seller & Buyer. 


(2) Goods :- The Subject Matter of Sale is only Movable goods. Transfer of 
Immovable Property is not regulated by sale of goods act. It may be regulated 
by transfer of property act only. 


The act defines the term goods as very kind of Movable Property other 
than actionable Claimants & Money. 


(1)Every kind of Movable Property includes Stock & Sharees, Growing 
crops, grass, & trees. 

(2)Things attached to earth lie growing grass & things can be subject 
matter of sale provided they are agreed to separate from earth. The sale 
does not include money & actionable claimants. Money means present 
running currency & it is not amounts to goods. 

(3) But foreign coins &currency (or) old coins may be treated as goods. 

(4) Actionable claimts means a claim enforced through court of law debts 
due froml person to another is actionable claim. They cannot be the 
Subject matter of sale. 


Ex : Associated Hotels of India Vs Exercise& Taxation Officer 


Facts : A Hotel Company providing Food &Residence for consolidated charges 
No repaid was allowed. If food was not taken. 


Held : That supply of food was not contract of sale of good but it is simple 
service. 


(3) Price :- The consideration for the contract of sale called price. Must be 
money when goods are exchanged for goods. It is not a sale but Barter. There is 
However nothing to prevent the consideration from being partly in money & 
partly in goods it amounts to sale. 


Ex : Aldridge Vs Johnson 


A agrees to exchange with B 100bags of Barley at Rs20/- per bag for 52 
bullocks valued Rs60/-per Bullock & paid the difference in cash. 


Held : it was a Contract of Sale. 


(4) Transfer of Property:- The ownership (or) title must transferred at 
once(or) agreed to transfer from Seller to Buyer it means in Sale the buyer is the 
owner of the goods because the ownership passes to him, were in agreement to 
sale the ownership will pass in future so in agreement to sell. Buyer is not the 
owner until the goods is title is transferred from the Seller to Buyer. 


(5) Essential elements of Valid Contract :- All the Essential elements of valid 
contract must be present in the contract of sale like voluntary contract i.e. 
Agreement enforceable by law. Agreement means offer & Acceptance that is 
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enforceable by law. It must be made in writing by words (or) by party, it may 
also Implied contract i.e. contract of the parties. 


Sale Agreement to Sell 


Sale is Executed Contract Agreement to sell is executor contract 


In Sale, Buyer is the owner of the | In Agreement to Sell, Seller is the 
goods owner of the goods 


In Sale, Title (or) Ownership already | In Agreement to sell, Ownership will 
transferred to Buyer pass in future (or) Subject to the 
condition 


In Sale, if goods are damaged the loss | In Agreement to sell, if goods are 
has to be borne by Buyer damaged the loss has to be borne by 
Seller only 


Sale is liable to Sales Tax In Agreement to sell, is not concern 
with Buyer (or) Seller 


Sale is the contract of present goods In Agreement to Sell, Is a contract of 
future goods 


In Sale, Seller cannot resale the goods | In Agreement to Sell, Seller can resale 
the goods. 


Classification of Goods (or) Types of Goods (or) Different Types of Goods 


According to Sec 6(1) of Sale of Goods Act, Goods may be classified into 
4 types. 


(1) Existing Goods. 

(2) Future Goods. 

(3) Ascertained Goods. 
(4) Unascertained Goods. 


Existing Goods :- It means Goods which are owned (or) possessed by the 
Seller at the time of entering into contract with buyer. 


Ex : A sells 100 bags of sugar to B which is kept in his Godown. Here the 
Sugar is Existing Goods. 


Future Goods:- It means goods to be manufactured (or) produced (or) acquired 
by the Seller after enter into a contract of Sale. 


Ex : A agree to sell to B all mangoes which he is going to harvest from his 
garden in future date. The mangoes in this contract which are going to be 
possessed by Seller in future is called Future Goods. 


Ascertained Goods / Marked Goods :- It means those goods which are owned 
by a seller & are identified & agreed as the subject matter of Sale at the time of 
Contract of Sale. 


Ex : A has 3dogs in different colors the Seller wants to Sell his White dog to B 
the particular dog being identified & agreed upon at the time of the contract. It 
is considered as ascertained goods. 


Unascertained Goods :- It means goods identified by description & not 
specifically marked (or) identified at the time entering of the contract it is also 
called as Generic Goods. 


Ex : A having 100 bags of rice in his Godown he wants to sell 10 bags to B 
without specifying which are those 10bags it is sale of unascertained goods. 


Conditions & Warranty :- 


Sec 12(1) of Sale of Goods Act deals with Conditions & Warranties. In a 
contract of sale there may be number of terms (or) Statements regarding the 
nature, time of delivery, quality & quantity of goods but all Terms (or) 
Statements may not have equal importance those terms (or) statements having 
much importance are called Conditions. and less Important Terms & Statements 
are called Warranties. 


Every Condition is Warranty but every Warranty is not a Condition 


Ex : One lady ordered for Red color silk saree the saree should be sent (or) 
before 1“ of next month i.e. on her marriage day it should be sent through 
registered post only. 


The above example (1) color of Saree (2) Time of delivery are conditions 
because that terms & statements have much importance. Sending through 
registered post is a Warranty because it is less important term in the above 
example. 


Conditions Warranty 


Condition is a much important term 
(or) statement in sale of goods 


Warrantees is less important term (or) 
statement in sale of goods 


On breach of condition contract may 
be reputated & damages can be 
claimed 


On Breach of Warranty the contract 
cannot be reputated only damages can 
claimed 


On Breach of Condition Buyer may 
Reject the goods 


In Warranty of Breach Buyer cannot 
reject the goods 


Breach of condition can be treated as 
Breach of Warranty 


But Breach of Warranty can be treated 
as Breach of Condition 


Implied Conditions & Warranty 


In the absence of express Agreement for sale law provides certain implied 
Condition & Warranty those are 


Condition to Title :- In every contract of sale there is an implied condition on 
the part of the Seller as to title it means seller must have good title for that 
goods he must be real owner of the goods otherwise it amounts to breach of 
implied condition. 


Ex: Rowland Vs_ Divall 


The plaintiff purchased a car from defendant and used it for 4 months the 
defendant has no title to the car & consequently the plaintiff was forced to 
return it to the true owner. 


Held : plaintiff could recover the whole of the price paid by him. 


Sale by Description :- Were there is a contract for the sale of goods by 
Description there is an implied condition that the goods shall corresponds with 
the description. The description may be in terms of quality or characteristics of 
goods. 


Ex : Bail Vs Taylor 


An Advertisement for sale of a car as herald 1961 model with 
registration Bale respondent & purchased it afterwards it was discovered that 
the back part of the car was 1961 model & front half was an earlier model. 


Held : that the buyer is entitled to returned the car & claim damages 


Sale by Sample :- when the goods are sold by sample the bulk of the goods 
correspond with the sample otherwise it amounts to breach of implied condition 


Sale by Sample as well as Description :- if the sale is by sample as well as 
description the goods must correspond with both sample & description. 


Case: Nichol Vs  Godts 


N agreed to sell some oil described as foreign refined rare oil warranted 
only equal to sample the goods tendered were equal to sample but contained & 
mixture of Hemp oil. 


Held : Gcould reject the goods. 


Conditions as to fitness & quality :- Generally there is no implied condition 
as to quality (or) fitness for any goods supplied in a contract of sale but it is to 
be noted that the goods supplied by a seller shall be reasonably fit for the 
purpose for which the buyer wants them if the following are satisfied. 
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a) The buyer expressly or impliedly should make know to the seller the 
particular purpose which the goods are required 

b) The buyer should relay on the seller skill (or) judgment 

c) The goods sold must be of a description when the seller deals in the 
ordinary course of the business, where he be the manufacture or not 


Priest Vs Last 


A a purchaser visited a shop & bought | hot water bottle the seller told 
that the bottle was meant for hot water then Y it was used by his wife sustained 
injuries due to the burst of that bottle 


Held : that the buyer could recover the expenses incurred for the treatment of 
his wife from the seller. 


Case: Frost Vs  Aylasbury Dairy Company 


The plaintiff purchased milk from a milk dealer the milk contained a 
germs of typhoid fever & plaintiff wife was infected by it & died . 


The milk sold was reasonably fit for human consumption the milk 
company had committed a breach of Implied condition as to quality & fitness 
for which defendant was liable. 


Marketable Quality :- it means the goods sold must be in good quality it 
should be fit for human consumption 


Case :- Grant Vs Australian Knitting Milk Mills Ltd 


The plaintiff purchased a woolen garments from a retailer after wearing it 
he got a skin disease due to excessive chemical in the garment suit for damages 
the court held that there was breach or implied condition as to merchantable 
quality which causes skin diseases to that person & granted damages. 


Nemo Dat Wuod Non-Habet :- It is a Latin Maxim means Sale by Non- 
Owner. 


Caveat Emptor :- The Caveat Emptor means let the buyer beware i.e. buyer 
should check & see whether the article is fit for his purpose (or) not. When a 
person buys some goods he must examine them thoroughly this is an exemption 
to implied condition as merchantable quality . 


Case:- Ward Vs _ Habbs 


H sent to market 32 pigs to be sold by an action the pigs were sold to W 
with all faults & errors of description H knew that the pigs were suffering from 
swine fever but he never disclosed it to W Held there was no implied warranty 
by H & the sale was valid H was not liable. 
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A when Caveat Emptor Applies :- 


(1) When there are different purpose with one article (or) goods it is the buyer 
who has to select the goods for his purpose. 
Ex : White cloth can be used for several purposes packing, wearing, table 
cloth, window curtains, even to cover the dead body etc. 
So the buyer has to select the goods suitable to his purpose then Caveat 
Emptor Applies. 
(2) When the buyer opts for trade name Caveat Emptor Applies. 
Ex : Dove Soap, Apple Smart Phone, L.G. Refrigerator, Blue star AC etc 


B when Caveat Emptor does not applies :- 


(1) When there is a single purpose with | article it is the duty of the seller to 
give good quality of goods to buyer. 
Ex: Priest Vs Last (Hot Water Bottle) 


(2) When buyer realize the judgment of seller the Caveat Emptor does not 
applies 
Ex: Priest Vs Last (Hot Water Bottle) 


Nemo Dat Quod Non-Habet:- It is a Latin Maxim means Sale by Non-Owner. 


The Maxim is derived from Latin means No one can transfer a better 
Title what he himself possess when the seller himself is the owner of the goods 
which he sells he can pass a good title of the goods to the buyer difficulty may 
arise when 


The seller is not a owner the buyer never gets a good title. 


Case :- Rowland Vs_ Tival 
For this a maxim (or) general rule there are certain exceptions 
Sale by Co-Owner (or) Sale by a Joint owner : 


If one of the several Co-Owners who is in sol position of the goods the 
buyer who buys it in good faith without the notice of fact that the co-owner has 
no authority to sell, will get a good title to that goods. 


A Gold ring belonging to A,B,C&D is in the sole possession of A it was 
sold by A without the authority from B,C&D to X, a bonafied purchaser who 
has no notice of the defective title of A. X will get a good title to that ring. 


A,B&C are joint owners of a horse the horse is in the possession of C 
with the permission of A&B they have not authorized C to sell the horse but C 
sells the horse to D a bonafied purchaser. 
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A&B contempt that the sale is Void however D a Bonafide purchaser gets 
good title. 


II Sale by an Agent :- 


An agent who is in the ordinary cause of business ofenthrusted with the 
possession ofthegoods(or)titledeedofthe goods.so whenaged transferthe goods 
to the buyer then thebuyer receives a good title. 


Ex :- Factores, Brokers, auctioneers, merchents, Agents, Bankers etc. 
III Sale by Finder:- 


The finder of lost goods is the subject matter to the same responsibilities 
as the bailor. If the owner of the lost goods cant be found even after a resanoble 
search(or) if he refuge to pay the lawful chargers of a finder. The finder shall 
sell the goods &can pass a good title to the buyer. 


IV Resale by Unpaid Seller :- 


Were an Unpaid seller who has excercised his right to lien on the goods 
& re-sell the goods the new buyer will get a good title to these good. 


V Sale by Pawnee :- 


The pawnee is under a duty to return the good when the debt secured by 
such goods is paid to him. If the pawner makes default In the payment of debt 
of the pawnee may sell the goods pledged after giving the pawner a reasonable 
notice to the pawner . when such a sale is made by the pawnee the buyer gets a 
good title to it. 


VI Sale by Official Receiver (or)Liquidator :- 


The receiver(or)Liquidator appointed by court under order 40 rule I 
C.P.C. so they can sell the goods belonging to others which are entrusted with 
them by the operation of law, can pass a good title to the buyer, though the 
official receiver is not the owner of the good. 


VII Sale in Market :- 


Market overt is an open legally constituted market in England the same 
rule is followed in the entire world bonafied purchaser from such place without 
notice of defective title. Thus even if theft goods sold in the market. Overt the 
bonafied buyer will get a good title to such goods even the Indian Law does not 
recognize any exception from this rule. 


Unpaid Seller :- 


The seller who has not received the entire sale price (or)whose sale price 
of the goods is called Unpaid Seller. The Unpaid Seller has rights against the 
buyer & against the good. 


Rights Against The Buyer :- 


(1)Suit for Rights :- where the title passed to the buyer & the buyer 
Neglect (or) refuge to pay the price the seller may Sue him for the price. 
(2) Suit for Damages :- where the buyer wrongfully neglects (or) refuge to 
accept the goods & refuge to play the price & the seller can Sue for the 
Damages. 

(3) Suit for Breach of Contract :- if the buyer commits breach before the 
due date of performance the seller can reputeated (cancel) the contract of 
sale & Sue for Damages. 


Rights Against Goods :- 


(1)Right to Lien :- Lien means right to retain the goods till he paid the 
whole price of the goods. The unpaid seller has a particular Lien only but 
not a general lien if possession is lost right of lien is lost. 

(2)Stoppage in Transit :- if the goods are delivere to buyer 9or) Buyers 
agent the unpaid seller cannot stop the goods because once the possession 
is lost right to lien is lost. 

When the goods are delivered to Sellers Agent (or) Neutral Agent the 
unpaid sellers can stop the goods even though the goods are in Transit. 


What is Transit Period:- 


It begins with the loadings of goods & ends with unloading the goods. If 
lorry receipt (or) godown keys receipt (or) courier receipt etc, is handed over by 
Sellers Agent (or) Mutual Agent is also called Transit Period. 


GIP Railway Company Vs _ Hanuman Das:- 


Buyer became insolvent goods were in transit, send telegram to stop the 
goods while received the telegram the goods were delivered & the buyer loaded 
it is in his vehicle. 


Held :- That the railway company had no right to stop the goods after delivery 
because goods are not in transit period. so, not liable for damages. 


Right to Resale :- 


The Unpaid Seller after giving notice to the buyer of resale has a right to 
sell the goods of there is any loss form the resale. The unpaid seller can recover 
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from the loss from the buyer, if there is any profit from that resale need not 
handed over the profit to the previous buyer . 


If notice is not given to buyer the profit should given to the buyer 
S&unpaid seller cannot claim the loss of resale from the buyer. 


Partnership Act 1932 


Before passing the Partnership Act 1921 the law relating to the 
partnership was held with the Indian Contract Act 1872. The Act mainly based 
on English Partnership Act 1890, with a view to make the law uniform in all the 
common wealth countries. 


A contract of partnership is special contract where the partnership act is 
silent on any point the general principals of the law of contract applies. 


Def :- the term of partnership has been defined under Section — 4 of the 
partnership act 1932 as follows. 


Partnership is a relation between the persons who have agreed to share 
the profits of a business carried on by all (or) Any one of them acting for all. 


The definition suggested 5 essentials those are 


(1) Association of Persons 

(2) Agreement 

(3) Partners should do Business 

(4) Sharing of Profits 

(5) Mutual Agency (or) Double role 


Association of Persons :- 


The word association means more than one person is needed to create a 
partnership form according to Sec 41that when the number of partners in a 
partnership form gets reduced to one by death (or) insolvency it would ceases to 
be a partnership. 


The act does not say anything about the maximum numbers from partners 
in partnership form. But Sec 4 of the Indian Company Act lays down that for a 
partnership form carrying on Banking Business the maximum number must be 
ten & a partnership form carrying on other business the maximum members are 
20. 


If the number of partners are more than the maximum limit it becomes an 
illegal association the meaning of the term “* person ’’ means legal person. 


Hence a legal person can become as a partner in a partnership form. but a 
partnership form is not a legal person. Hence it cannot become as a partner in 
another partnership form. 


Agreement :- 


The definition clearly shows that a partnership can be created only by a 
contract it means an agreement enforceable by law and these agreements may 
be expressed (or) implied between the partners but it cannot be created by the 
operation of law (or) by statute. So Partnership arises by an agreement only. 


Ex :A & B agreed to run a hotel as partners so it is a partnership form and that 
hotel runs by Hindu joint family, where a child is on in that family it gets a right 
to share in the hotel by birth. It is by the operation of law. It is not a partnership 
between the child & the other members of the joint family. 


The partnership form fulfill all the essentials of a valid contract. The 
contract of partnership may be for a fixed period (or) for a specific purpose. 


Case :- Abdul Vs  Centuary Wood Industries 


Facts :- Two brothers living together sold there garden for Rs 5000/- & their 
invested the sum in timber business. There was no formal express partnership 
agreement i.e. they did not execute any partnership deed by seeing their 
activities namely investing equal share of money in business of purchasing& 
selling timber for profit for their common benefits. 


Held :- The court held that they are partners. 


Partners should do Business :- 


The motive of partnership must be doing business, if the motive of the 
partner (or) association is not doing business but helping others it is not a 
partnership. 


Hence a charitable institution (or) clubs like Lions club, Rotary club (or) 
District football association etc, cannot done by creating a partnership, the term 
business is used in the act in the widest sense & it includes every trade 
occupation & profession. In shoot it covers all sorts of enterprises. 


In Smith Vs Anderson 


It was held that any activity which if successful, would result in profit in 
business. business may be temporary (or) permanent(or) for a Specific purpose. 


Sharing of Profits :- 


Sharing of profits by all the partners is one of the most important 
essentials of a partnership. A person who has no right to share the profits is not 
a partner. This does not mean that all persons who receives profits is not a 
Person / Partner. 


Ex :- the widow (or) children of the deceased partner who receives profits from 
the firms business is not partner. 


The word profit implies net profit. The sharing of profits includes sharing 
of losses also, which in fact is a negative profit. 


Mutual Agency (or) Dual Role (or) Double Role :- 


The definition of the partnership says that the business may be carried on 
by all (or) any of them acting for all. i.e. it maybe carried on by all the partners 
(or) by any of them on behalf of all the partners. Thus when one partner does an 
act it binds the other partners just like an agents act, binds the Principal. 


Ex :- when A & B are the partners & if A entered into the contract with third 
party A is the agent and B is the principal (or) vise versa. 


So a partner combined the other partner similarly a partner s liable for 


another partners act, i.e. fraud also. So one partner indemnify the other partners. 


Procedure for Registration of Partnership Form :- 


Registration of Partnership Form is not compulsory according to the 
partnership act, it is only an option but unregistered forms suffers many 
disabilities hence registration has become a common future in almost all cases 


Procedure for Registration :- 


Sec 57 of the Partnership Act 1932 authorises the state government to 
appoint registers for the purpose of registering partnership firm. The registration 
of a firm may be effected at any time by filling an application in the form of a 
statement. The application shall be accompany by the prescribed registration 
fee. The application must contain the following Particulars. 


. The name of the partnership firm. 

. The Principal plays of business of the firm. 

. The names of other places where the firm carries on business. 
. The date when each partner has joined the form. 

. The names & permanent address of all the partners. 

. Duration of the partnership firm etc. 


The application must be signed & verified by all the partners in the prescribed 
manner. If the register is satisfied that the particulars furnished (or) sufficient 
then the register making an entry in the register of partnership firm& issue a 
certificate of registration. 


Effects of Non — Registration of a Partnership Firm :- 


Sec 69 of the act deals with the various incapacities of an unregistered 
partnership firm & its partners. 


Suits between Partners & Firm :- 


A partner of an unregistered partnership firm cannot Sue the firm (or) he is 
present (or) past partners for the enforcement of any right arising from contract 
(or) conferred by the partnership act. 


Suit by the Firm against the third parties :- 


An unregistered firm cannot Sue a third party for the enforcement of any 
right arising from a contract. 


Ex :- if an unregistered firm making credit sales to the third party, the firm 
cannot file a case against them even they refuse to pay the debt. 


Restriction of Setoff :- 


An unregistered firm cannot claim a set off in a proceeding institution 
against a firm by third party. However the non — registered form will not effect 
if the claim of Setoff is less than Rs.100/-. 


Ex :- Unregistered firm sold worth of Rs 10,000/- on credit bias to third party 
then the third party have sold the worth of Rs 20,000/-to the firm on credit 
basis. 


Now third party file a case for Rs. 20,000/- the firm cannot claim setoff 
Rs.10,000/- because it is an unregistered firm. The setoff only Rs10,000/-.so 
unregistered partnership firm has to pay 19,900/- to the third party. 


Kinds of Partners / Types of Partners in Partnership Firm :- 
According to Partnership Act Partners are Classified in to Six Kinds. 


. Actual Partners 

. Sleeping Partner 

. Nominal Partner 

. Partner in Profits Only 

. Partner by Esstopel (or) Holding out 
. Minor Partner 
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Actual Partner :- 


A person who is a major joined as a partner by an agreement and is 
actively partispating in the conduct of the business of the partnership firm is 
known as Actual Partner. He shall act as an agent of the other partners for the 
purpose of the business of the firm . all his acts in the ordinary cause of his 
business will bind him and other Partners. 


Sleeping Partner :- 


A sleeping partner is one who does not take an active part in the conduct 
o the business of the firm like other partners he invest capital & share the profits 
of the partnership firm is not known to outsiders as a partner in the firm his 
liability is just like the liability of an undisclosed principal. So he is liable for 
outsiders and he has the right to inspect the account books and take the copies 
also. 


Nominal Partner :- 


A person who lends his name to be used as partner but who is not a real 
partner is called as Nominal Partner. He does not invest the in the partnership 
firm but he can share the profits just like other partners. He is liable for all the 
acts of the firm as if he is a real partner. 


Partners in Profits Only :- 


Sometime partners agree that a partner shall get a share of the profit only 
that he shall not be liable to contribute towards the losses so a partner is allowed 
to share in the profits of the partnership firm and given full excemption from the 
liabilities of the partner ship firm is called as Partner in Profits Only. 


Generally such partner has no right in the management of the business of 
the firm though it is agreed between the partners that is not liable to share the 
loss he is liable to third parties for the act of the firm . similarly if the firm 
incurs loss of the other partner properties are insufficient to meet the loss his 
personal properties will be held responsible for such loss. 


Partner by Esstopel (or) Holding Out :- 


Sometime a person who is not a partner of a firm may, under certain 
circumstances be liable for its debts as if he were a partner. such partner is 
called Partner by Esstopel(or) Holding Out. 


Case:- Martyr Vs _ Gray. 


A introduced to C as his partner in a business, in fact B was not his 
partner and B silently stood by. B was held liable to a subsequent debt of the 
firm to C by treating him as Partner by Esstopel (or) Holding Out. 


Minor Partner :- 


According to Sec 11 of the Indian Contract Act a minor is not competent 
to enter in any contract. So a minor enter into an Agreement (or) Contract 
is void. Any contract with minor is Ab — intio, means from the beginning 
itself the contract is void. 

According to Sec30(1)of the partnership act a minor may be admitted to 
the benefits of partner ship with the consent of all the partners. So minor 
can be admitted to share the profits of the firm. 

According to Sec 30 (2) minor can see the accounts but is not allow to see 
the secrete accounts of the firm. 

According to Sec30(3) a minor partner is not personally liable unlike 
other partners. Only his share in the firm and the profit of the firm are 
liable for the debts of the firm. His private (or) personal property is not 
liable for the partnership debts. Thus the rule of the joint & several 
liability of a partner is not applicable to a minor member. A minor cannot 
be declared as insolvent but if the firm is declared as insolvent his share 
in the firm will vest with the official receiver. 

According to Sec 30(5) a minor after obtaining majority he has a right to 
elect as a partner (or) not to became a partner. He has to elect within six 
months after obtaining majority then he has to give public notice. 
According to Sec30(6) of the act when minor is not to become a partner 
his liability is continued to be the same as that of minor upto the date of 
public notice. if the minor fail to give a public notice about his choice, he 
shall be deemed to have elected to to become a partner in the firm on the 
expiry of the said months. 

According to Sec 30(7) when minor elects to become a partner 1s liable 
for the past transactions of the firm from the date of his first admission. 
Ex:- A,B & C are partners in a firm, X a minor who admitted to the 
benefit of partnership. From 1/1/2020. X attained majority on 1/1/2021 
there after he elected to become a partner in that firm then X is personally 
liable to the firms debts (or) activities arising from 1/1/2020 onwards and 
not from 1/1/2021. 


Right s and Duties of Partner of a Established Form :- 


Sec llof the Partnership Act empowers the partners to select the Rights 
and Duties by Mutual agreement. In every contract the role of the agreement is 
very very important. It may be expressed in the partnership deed (or) may be 
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implied from their deals / dealings. If the partnership agreement is silent 
regarding rights & duties the following rules laid down in the act will be 
applicable. 


Duties of a Partner in Partnership Form :- 


The partnership is founded ( depends upon) mutual trust and confidence. 
The Law requires that every partner should act with atmost good faith. 
according to Sec 9 of the act partners are bound to carry on business of the form 
to the common advantage to be just and faithful to each other and render true 
accounts. 


To Carry on Business for Common Advantage :- 


The first and foremost duty of a partner is to carryon the business of the 
form to the the greatest common advantage of the form. A partner should not 
secretly derive any profit in the business of the form if he obtained personal 
benefit the forms business he must share it with the other partners. 


To be Just & Faithful :- 


Every partner must be Just & Faithful to the other partners goodfaith and 
mutual trust being the bedrock of the partnership relation. Even partner must 
show atmost fairness in his dealings with his co-partners. 


To Render True Accounts :- 


In case where a partner is enthrusted with the work of business of the 
form he must render true and correct accounts to the form. He must permit the 
other partners to inspect the accounts and documents and to take office there off 
he must be ready to handover the cash in his hand belonging to the form and the 
relevant vouchers . 


Duty to Indemnify Fraud :- 


Every partner should indemnify the form for any loss caused to it by his 
fraud in the conduct of the business of the form. if an innocent partner is made 
liable for the fraud committed by the another partner can claim damages from 
the partner who has committed fraud. 


To Attend Diligently(Dedicated) :- 


Every partner is bound to attempt diligently to his enthrusted duty in 
conduct of the business of the form. 


Not to Claim Remuneration:- 


A partner is not entitles to recetve any remuneration for tacking part in 
the conduct of the business of the form. However a working partner is entitled 
to remuneration provided there isa specific clause in the agreement to this 
effect. 


To Share Loss :- 
Every partner is bound share the losses equally with the other partners. 
To Act within Authority :- 


Every partner is bound to act within the scope of actual (or) implied 
authority confirmed upon him. If he exceeds his authority and there by cause 
any loss to the form is liable to compensate the form. 


Not to Assign His Right :- 


A partner cannot assign his right and interest in the form to an outsider. 
so to make him a partner of that form. 


Duty Not to carryon any other Business :- 


If the partnership agreement restrains the partners not to carryon any 
other business then they are bound by that agreement and not entitled to carryon 
any other business during the continues of the form business. If not he must 


account for the profits of such business to the form and also compensate it any 
loss sustained by his personal business. 


Rights of Partner in a Partnership Form:- 


Sec llof the Partnership Act empowers the partners to select the Rights 
and Duties by Mutual agreement. In every contract the role of the agreement is 
very very important. It may be expressed in the partnership deed (or) may be 
implied from their deals / dealings. If the partnership agreement is silent 
regarding rights & duties the following rules laid down in the act will be 
applicable. 


Right to take part in the Business :- 


Subject to the contract between the partners every partner has a right to 
take part in the business of the partnership form just like Active / Actual 
Partner. 


Right to Consult :- 


Every partner has a right to be conselted and heard in all matters effecting 
the business of the partnership any matter regarding the partnershipcan be done 
only by the consult of the all partners. 
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Acess to Books :- 


Subject to the contract between the partners every partner has a right to 
have axis to inspect and take office of any books. Documents and accounts of 
the form but a minor admitted in to the form may have axis only to the accounts 
of the form but not secrete documents (or) Books. 


Right to Indemnify :- 


Every partner has a right to be indemnify by the form irrespective of 
payments may and expenditure incurred for proper conduct of the business. 


Right to Profits :- 


Subject to the contract between the partners every partner is entitled to 
equal share in the profits earned by the form and also liable to contribute equal 
share of the losses sustained by the form. If there is a contract fixing every 
partner share in the profit then they are entitled only that much. 


Right to Interest on Capitol :- 


A partner is entitled to claim interest on the capitol subscribed by him 
only if there is an agreement that express (or) implied to that effect it is payable 
only out of profits. If the agreements provides form interest even in the absence 


of profits then a partner is entitled for interest eventhough the form is running 
loss. 


Right to Interest on Advance :- 


Where a partner makes any advance beyond his share capitol for the 
purpose of the from s business is entitled to the agreed rate of interest the 
interest is payable out of the partnership property has an item of the expenses. 


Right to use the Partnership Property :- 


Subject to the contract between the partners every partner is a joint owner 
of the partnership property they have every rights to use it for the purpose of the 
business of the form. If the partner uses the property of the form for his personal 
use he must account it to the form for such use. 


Right to Act an Agent of the Form :- 


The Partnership Act empowers every partner to act as an agent of the 
from to carryon the forms business so every such act done by the partner will 
bind the form. 


Right to Object the Admission of New Partner :- 
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Every partner has a right to object the admission of a new partner in to 
the form and no new partner can be admitted without the consult of all the 
partners. 


Right to Retire :- 


Every partner has a right to retire with the consult of all the other partners 
(or) In according with agreement between the partners by giving a notice to 
other partners of his intention to retire but there is no need to give Public Notice 
regarding his Retirement. 


But a partner need not give Public Notice of his retirement of partnership 
form is not liable for any act of the form done after his retirement. 


